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THURSDAY, JULY 13, 1916. 

United States Senate, 
Subcommittee of the Committee on the Judiciary, 

Washington^ D, C, 

The subcommittee of the Committee on the Judiciary having 
under consideration S. J. Res. 129 met in the room of the Committee 
on the Judiciary in the Capitol at 10 o'clock a. m. 

Present: Senators Overman (chairman), Chilton, Clark of Wyo- 
ming, and Nelson. 

Senator Overman. This is a hearing on Senate joint resolution 129, 
which is as follows : 

JOINT RESOLUTION Extending until October fifteenth, nineteen hundred and eighteen, the effec- 
tive date of section ten of the Act entitled ''An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," approved October fifteenth, nineteen hundred 
and fourteen. 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled^ That the effective date on and after which the provisions of 
section ten of the act entitled "An act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," approved October fifteenth, 
nineteen hundred and fourteen, shall become and be effective is hereby deferred and 
extended to October fifteenth, nineteen hundred and eighteen. 

I have here a letter from the firm of Dudley & Michener, transmit- 
ting a memorandum in regard to this resolution. Mr. Michener is 
here this morning. Do you want this to go in the record, Mr. Michener ? 

Mr. Louis T. Michener. Yes. 

(The matter referred to is here printed in full, as follows:) 

[Louis T. Michener, Perry G. Michener. Dudley & Michener, counsellors at law, Pacific Building, 

Washington, D. C.) 

June 6, 1916. 
Hon. Charles A. Culberson, 

Chairman Senate Committee on Judiciary, Washington, D. C. 

Dear Sir: We represent the Philadelphia and Reading Railway Co., in support of 
S.J. Res. 129, and we ask leave to file the enclosed memorandum of an argument pre- 
pared by that company, which we will thank you to lay before the committee or a 
subcommittee, if one should be appointed. 

The purpose of the resolution is to postpone the effective date of section 10 of the 
Clayton Act until October 15, 1918. It seems to be clear that such postponement is 
necessary in order to enable the railroads to adjust themselves to the provisions of that 
section. 

The Inter^ate Commerce Commission will continue its hearings on the subject on 
the 20th instant. If your committee or its subcommittee should grant a hearing on 
this resolution, a representative of the Railroad Company would be glad to attend and 
testify. 

Very truly yours, 

Dudley & Michener. 

Enc. 
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Memorandum by P. & R. Ry. Co. in re Competitive Bidding Under Rules to be 
Formulated by the Interstate Commerce Commission Under Section 10 op 
THE Clayton Act, which Section is Proposed to be Extended and Made 
Effective October 15, 1918, Under S, J. Res, 129 and H, J. Res. 217. 

It is submitted that the effective date of that act shoulxi be extended to October 15, 
1918. 

1. A very serious objection to such rules if adopted now is that it would be impracti- 
cable to obtain emergency supplies which, in many instances, must be ordered for 
immediate delivery in order to prevent delay to important work. It is not always 
practicable, even with the best possible system of purchasing, to keep stocked up with 
all the varied kind of materials required by a railroad company, and the inability to 
order materials immediately might result in delay in the erection of engines, bridges, 
or buildings where such delay would entail very serious consequences. 

2. In view of the great responsibility that rests upon a railroad, the quality of the 
materials it buys and the time of delivery are quite as important as the price, in deter- 
mining the award on bids for materials or work. Our company has, as the result of 
years of experience, built up a list of parties from whom bids are invited for certain 
lines of materials or work, these parties having earned our confidence through years of 
mutually satisfactory dealings. When an order is ^ven to one of these parties for 
materials or a contract for construction work of any kind is awarded, the company can 
depend on getting material or workmanship in strict accord with its specifications. If 
we were required to advertise, as provided in the rules proposed by the commission 
and to accept the lowest bid, we would frequently be compelled to deal with irrespon- 
sible parties who would eUher furnish low grade material or work or be unable to com- 
plete their contracts and cause serious loss and delay. For instance, a great deal of the 
wrought iron pipe, of which our company buys a large quantity, is purchased from one 
concern whose product can always be depended upon. It is difficult, from an outward 
examination, to tell the difference between wrought iron pipe and steel pipe, but the 
iron pipe is much more durable than the steel. 

Accordingly, if we were compelled to deal with a party who could not be depended 
upon to furnish wrought-iron pipe, it is quite probable that the result of taking the 
lowest of a great many competitive bids would be that we would have on our hands a 
large quantity of steel pipe which would rapidly deteriorate and result in loss out of 
all proportion to the difference between the bids. This is, of course, but a single 
illustration and the same possibility of loss from compulsory dealing with the low 
competitive bidder would exist with respect to most of the numerous materials which 
a railroad company purchases. In some instances our orders or specifications pro\dde 
that material manufactured by a designated concern must be used. This is due to the 
fact that, after long experience, the products of the designated factory have been found 
to give the most satisfactory results. 

3. There seems to be ^ve doubt whether, under the proposed rules of the com- 
mission if adopted now, it would be possible to purchase materials of such standard 
makes if other could be furnished more cheaply. 

4. In many instances, the proposed rules if adopted now would result in increased 
prices to railroad companies on account of the inability to accept a bid when made. 
Frequently a concern that has on hand a large quantity of certain materials which they 
customarily furnish to a. railroad company will, in order to obtain cash quickly, make 
a very low bid on condition that it be accepted immediately. The opportunity to 
secure bargain prices under such circumstances would be taken away in dealings car- 
ried on under the proposed rules. Furthermore, it frequently happens that a bidder, 
who has established confidential relations with the purchasing agent of a railroad com- 

gany, will quote a lower price, knowing that same will be treated as confidential, than 
e would be willing to do in open competition where his bid would be known to all in 
the same line of business. There can be no doubt that the effect of the proposed rules 
would be greatly to increase the cost of many lines of materials and work. 

5. Compliance with these proposed rules if adopted now would greatly increase 
the clerical work required to handle the purchasing of materials and construction 
contracts, and the cost of such increased clerical work, together with printing and 
advertising, would amount to many thousands of dollars in the course of a year's 
business. In these times, when railroad companies are constantly under pressure to 
reduce their expenses to the lowest level consistent with safety, it seems unreasonable 
to ask them to conduct their business in accordance with rules which would greatly 
increase their expenses without any corresponding advantage to themselves or to 
the public. 

6. The foregoing brief statement of serious business objections to the proposed 
rules is not based in anywise on the desire of our company to evade the Clayton Act. 
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About a year ago the Interstate Commerce Commission sent one or more esaminers to 
go over the records of our purchasing agent for the purpose of making a comparison be- 
tween the prices paid by our company for its materials and the prices paid by other 
carriers. At the end of this examination, which was most searching in character and 
lasted for a number of weeks, our purchasing agent, Mr. J. D. Landis, was highly 
complimented on the economical^ basis on which the business of his department was 
conducted, and he was given to understand that no company whose records had 
been examined was obtaining its materials on as favorable terms. 

7. When it is practicable for the commission at all times to satisfy itself that the 
treasury of a railroad company is not being wrongfully depleted through dealing 
within the purview of the Clayton Act, it is respectfully suggested that no public 
interest will suffer through the postponing until October 15, 1918, of the operation of 
section 10 of the Clayton Act, and that such postponment should be effected to permit 
the thorough consideration of the rules governing competitive bidding which it is the 
duty of the Interstate Commerce Commission to formulate. 

Senator Overman. Mr. Thorn, I suppose you want to be heard as 
well as to put this brief of yours in the record ? 
Mr. Alfred P. Thom. Yes. 
(The letter and brief referred to are here printed in full, as follows:) 

Memorandum on Section 10 op the Clayton Act. 

t 
Section 10 of the Clayton Act, after October 15, 1916, forbids, in the absence o 
competitive bidding, any dealings in securities, supplies, or other articles of com* 
ixxerce and in contracts for construction or maintenance of any kind, to the amount of 
Ugiore than $50,000 in any one year, between a common carrier and another corpora*- 
tion, firm, partnership or association, in the following two cases: 

1. When such common carrier has a director, president, manager, purchasing or 
seUing officer or agent in the particular traijsaction, who is at the same time a director, 
president, manager, j)urchasing or selling officer of such other corporation, firm, 
partnership or association. 

2. Where any such officer of a carrier has a substantial interest in such other corpo- 
ration, firm, partnership or association. 

It is doubtful whether either Congress or the carriers appreciated, when this laW 
"Was enacted, what might be the far-reaching effect of these provisions, and it is not 
certain that even now their full effect is realized. The following difficulties are, 
however, now apparent: 

1. If the section is strictly and literally interpreted, it will have the effect of break- 
ing into parts many of the most important railroad transportation systems of the coun*' 
try, such as the Pennsylvania, Union Pacific, Southern Pacific, and many others. 
The through lines of these systems are at present owned by different corporations, as, 
for example, the Union Pacific through line from the Missouri River to the Pacific 
Coast, part of which is owned by the Union Pacific, another part by the Oregon Short 
Line and the remainder by the Oregon and Washington Railroad and Navigation 
Company. 

When additions or improvements, such as tracks, yards, terminals, or equipment, 
are needed by the subsidiaries, they must be furnished on the credit of the parent 
company. This is done by the parent company advancing the money and subse- 
quently accepting the securities of the subsidiary for the amount of the indebtedness, 
which the parent company indorses and puts on the market. Manifestly, this is a 
transaction which can not be conducted through competitive bidding, and, mani- 
festly, the transaction is in the pubUc interest. It is likewise apparent that the public 
interests require the continuance of these through lines with harmonious and unified 
management. 

The separate ownership of these lines is in many instances made necessary by State 
laws. For example, the laws of Texas and Louisiana forbid the ownership of a line 
in those States respectively by a foreign corporation ; and the only way of creating the 
through lines which the public interests require is, in those States, to form separate 
corporations arid to secure the unified interest and management by placing the securi- 
ties of tlie subsidiaries in the parent company. 

The danger of section 10 of the Clayton Act being given this construction, and 
thereby disrupting many of the most useful and best managed systems of the country, 
is so great that a postponement of the effective date of the section is justified in order 
that the matter may be inquired into under resolution 60, wherein the whole trans- 
portation question will be studied. 
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2. Mauy of the railroad systems have found it necessary to form water companies, 
ice companies, coal and other such companies, the entire stock of which the railroad 
company owns, for the piurpose of insiurmg a continuous supply of necessary articles 
of consumption, and thereby the uninterrupted operation of the railroad property. 
Under a literal construction of section 10 of the Clayton Act these subsidiaries, 
although simply the hand of the railroad company, could not sell to the parent com- 
pany, except in competition with others, and thereby the whole scheme of supply 
and management would be broken up. 

3. Some of the railroad companies own an interest in express car companies and 
refrigerator companies which supply cars. For example, the Union Pacific and the 
Southern Pacific own jointly the Pacific Fruit Express Company, which furnishes 
refrigerator cars required by those lines. Section 10 of the Clayton Act might be 
construed as invalidating aealings between the railroad companies and this Fruit 
Express company except on competitive bidding, and competitive bidding would 
jiecessarily destroy the entire arrangement of facilities needed by the public. 

4. Many railroad companies entering a city have found it desirable, in the public 
interest and to satisfy a public demand, to join in the formation of a terminal or station 
company, each company taking a part of the stock of the terminal or station com- 
pany, bealings between these railroad companies and the terminal or station com- 
pany might, by a strict construction of section 10 of the Clayton Act, be rendered 
impossible except on competitive bidding, and yet competitive bidding is contrary 
to the whole theory of the formation of the terminal or station facilities. 

5. The requirement that competitive bidding must be resorted to, whenever one 
of the officers of the railroad company has a substantial interest in the other company, 
admits of no certain measure, inasmuch as there is no definition of "substantial 
interest.*^ This may have the effect of requiring competitive bidding to be resorted 
to in all instances, no matter how small the interest may be. The law imposes a 
penalty in case there is a purchase without competitive bidding, in any of the cases 
covered by the act, even though the corporation does not know of any substantial 
interest on the part of any of its directors. There is no way to learn of such an interest 
unless the officer voluntarily gives the information, which some may hesitate to do. 

6. To avoid the difficulties and the added expense of the competitive system of 
dealing, the tendency will be to cause the railroad to have their transactions with 
companies in which there is no interest whatever on the part of any of its officers. 
Of course, it is beyond the power of any industrial concern to control the distribution 
of its securities, as they are purchased on open market. The result, therefore, of this 
section may be to legally blacklist many of the most important business concerns of 
the country and to deprive them of a large part of legitimate trade, which would be a 
result contrary to the public interests and which Congress did not contemplate. 

7. The result of the system of competitive bidding under the act, where everybody 
must be allowed to bid, would be to create a tremendous swarm of adventurers, who 
will seek to fatten themselves, either on the railroads or on legitimate business con- 
cerns, by putting in irresponsible bids with the purpose, if the contract is not awarded 
to them, of involving the railroads in litigation, or, if they get the contract, of selling 
their bid to responsible concerns. 

8. It is conservatively estimated that the result of forcing upon the railroads the 
competitive system of purchasing, such as is in use by the United States Government, 
by the States, and by municipalities, will be to increase the cost of supplies to the 
railroad at least 15 per cent, and this added burden must, under the operation of a 
law of economics, be put upon the public in increased charges. 

It is not intended to dissent in any way from the general principle advocated by 
the President that the officer of the railroad, who occupies a fiduciary relation, should 
not have such an interest on the side of the concern dealing with the company as to 
interfere with the officer's fiduciary duty. It is, however, believed that this same 
principle can be carried out in some other way than that adopted by section 10 of the 
Clayton Act, and a method of enforcing the principle, without destructive conse- 
quences upon legitimate business, could be developed in the investigation which is 
now to be made under resolution No. 60, introduced in the Senate by Senator New- 
lands. 

It would seem wise, therefore, to postpone the effective date of section 10 of the 
Clayton Act for two years, so that the entire subject can be considered in the proposed 
investigation. 

Senator Overman. We will hear you now, Mr. Thorn. 
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STATEMENT OF ALFRED P. THOM, ESQ., OF WASHINGTON, 
D. C, COUNSEL FOR THE SOUTHERN RAILWAY. 

Mr. Thom. The railroads of the country find themselves in a most 
embarrassinj? situation, Mr. Chairman and gentlemen, growing out of 
the early effective date of section 10 of the Clayton Act [approved 
October 15, 1914, 38 Stat. L., 730, 734]. That section is as follows: 

Sec. 10. That after two years from the approval of this Act no common carrier 
engaged in commerce shall have any dealings in securities, supplies or other articles 
of commerce, or shall make or have any contracts for construction or maintenance of 
any kmd, to the amount of more than $50,000, in the aggregate, in any one year, with 
another corporation, firm, partnership or association when the said common carrier 
shall have upon its board of directors or as its president, manager or as its piu"chasing 
or selling officer, or agent in the particular transaction, any person who is at the same 
time a director, manager, or piu"cnaj3ing or selling officer of, or who has any substantial 
interest in, such other corporation, firm, partnership or association, unless and except 
such purchases shall be made from, or such dealings shall be with, the bidder whose 
bid is the most favorable to such common carrier, to be ascertained by competitive 
bidding imder regulations to be prescribed by rule or otherwise by the Interstate 
Conmierce Commission. No bid shall be received unless the name and address of the 
bidder or the names and addresses of the officers, directors and general managers 
thereof, if the bidder be a corporation, or of the members, if it be a partnership or 
firm, be given with the bid. 

Any person who shall, directly or indirectly, do or attempt to do anything to pre- 
vent anyone from bidding or shall do any act to prevent free and fair competition 
among the bidders or those desiring to bid shall be punished as prescribed in this 
section in the case of an officer or director. 

Every such common carrier having any such transactions or making any such pur- 
chases shall within thirty days after making the same file with the Interstate Com- 
merce Conmiission a full and detailed statement of the transaction showing the man- 
ner of the competitive bidding, who were the bidders, and the names ana addresses 
of the directors and officers of the corporations and the members of the firm or part- 
nership bidding; and whenever the said commission shall, after investigation or hear- 
ing, have reason to believe that the law has been violated in and about the said pur- 
chases or transactions it shall transmit all papers and documents and its own views 
or findings regarding the transaction to the Attorney General. 

If any common carrier shall violate this section it shall be fined not exceeding 
$25,000; and every such director, agent, manager or officer thereof who shall have 
knowingly voted for or directed the act constituting such violation or who shall have 
aided or abetted in such violation shall be deemed guilty of a misdemeanor and shall 
be fined not exceeding $5,000, or confined in jail not exceeding one year, or both, in 
the discretion of the court. 

That section was the method adopted by Congress to carry out 
the recommendations of the President that some method should 
be provided whereby officers in fiduciary relations to a carrier would 
not have the temptation presented of an interest on the other side 
of the transaction. I shall in no way dissent from that principle. I 
regard it as a wholesome principle. But I am convinced that the 
method which has been adopted to carry it into effect would be 
destructive of some of the greatest public interests of the country. 
It is proper for me to sav that the railroads themselves did not realize 
how this would be until very recently. I am sure Congress did not 
realize it at the time that this Act was adopted. There was no hearing 
on this provision as it is now in the law. The provision on that 
subject was introduced in the Senate, and I believe was probably 
moaified in conference. 

Senator Nelson. If you will allow me to interrupt you 

Mr. Thom. Yes; certainly. 

Senator Nelson. I want to call your attention to the fact that 
it was a substitute for a much more drastic provision as it came from 
the House. 
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Senator Chilton. I drew this provision. 

Senator Overman. It was very drastic as it came from the House. 

Senator Chilton. The House made it immediately effective without 
any notice of any kind, as I remember. 

Mr. Thom. What I am getting at is that in a matter of this par- 
ticular kind, if you gentlemen had asked for the objections which we 
had to the measure at that time, we probably womd not have been 
able to give them to you intelligently, because we would doubtless have 
failed to apweciate the way in which this section would work. I will 
illustrate. The section as it now stands prohibits deaUng in ^^securi- 
ties, supplies or other articles of commerce'^ amounting '*in the aggre- 
gate, in any one year,'' to ''more than $50,000,'' between a common 
carrier and, in the language of the law, '^another corporation, firm, 
partnership or association", under certain conditions. Literally 
speaking, those terms ''another corporation, firm, partnership or 
association" are broad enough to cover another common carrier. 
If they be so interpreted, then dealings between two common carriers, 
of the nature described in this Act, will be prohibited. We do not 
believe that Congress intended that. 

Senator Clark of Wyoming. They would be prohibited provided 
they had common directors. 

Mr. Thom. Yes; I understand; prohibited under the circum- 
stances of the Act. 

Senator Clark of Wyoming. Yes. 

Mr. Thom. The dealing would not be prohibited unless the pro- 
ceedings prescribed by the provisions of the Act were followed. I say 
I do not think Congress intended that, because Section 7 of the same 
Act expressly authorizes the ownership of subsidiaries by a parent 
company, whether those subsidiaries be common carriers or any 
other subsidiaries necessary to carry out the work of a common 
carrier, such as a fuel company, an ice company, or a repair com^ 
pany, or anything of that sort, in every event where the result of the 
common ownership would not be a substantial lessening of com- 
petition. That section [38 Stat. L., 730, 731] is as follows: 

Sec. 7. That no corporation engaged in commerce shall acquire, directly or indi- 
rectly, the whole or any part of the stock or other share capital of another corporation 
engaged also in commerce, where the effect of such acquisition may be to substantially 
lessen competition between the corporation whose stock is so acquired and the corpora- 
tion making the acquisition, or to restrain such commerce in any section or community, 
or tend to create a monopol>^ of any line of commerce. 

No corporation shall acquire, directly or indirectly, the whole or any part of the 
stock or other share capital of two or more corporations engaged in commerce where 
the effect of such acquisition, or the use of such stock by the voting or granting of 
proxies or otherwise, may be to substantially lessen competition between such cor- 
porations, or any of them, whose stock or other share capital is so acquired, or to 
restrain such commerce in any section or community, or tend to create a monopoly 
of any line of commerce. 

This section shall not apply to corporations purchasing such stock solely for invest- 
ment and not using the same by votmg or otherwise to bring about, or in attempting 
to bring about, the substantial lessening of competition. Nor shall anything contained 
in this section prevent a corporation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their immediate lawful busi- 
ness, or the natural and legitimate branches or extensions thereof, or from owning 
and holding all or a part of the stock of such subsidiary corporations, when the effect 
of such formation is not to substantially lessen competition. 

Nor shall anything herein contained be construed to prohibit any common carrier 
subject to the laws to regulate commerce from aiding in the construction of branches 
or short lines so located as to become feeders to the main line of the company so aiding 
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in such construction or from acquiring or owning all or any part of the stock of such 
branch lines, nor to prevent any such common carrier from acquiring and owning all 
or any part of the stock of a branch or short line constructed by an independent com- 
pany where there is no substantial competition between the company owning the 
branch line so constructed and the company owning the main line acquiring the 
property or an interest therein, nor to prevent such common carrier from extending 
any of its lines through the medium of the acquisition of stock or otherwise of any 
other such common carrier where there is no substantial competition between the 
company extending its lines and the company whose stock, property, or an interest 
therein is so acquired. 

Nothing contained in this section shall be held to affect or impair any right hereto- 
fore legally acquired : Provided, That nothing in this section shall be held or construed 
to authorize or make lawful anything heretofore prohibited or made illegal by the 
antitrust laws, nor to exempt any person from the penal provisions thereof or the civil 
remedies therein provided. 

Such common ownership is lawful under Section 7, and jet this 
Section 10 goes beyond Section 7 and provides for competitive bid- 
ding, if it be literally construed, between carriers the lawfulness of 
the relationship between which is expressly recognized in Section 7. 

Section 8 of the Act [38 Stat. L., 730, 732] is as follows: 

Sec. 8. That from and after two years from the date of the approval of this Act no 
person shall at the same time be a director or other officer or employee of more than 
one bank, banking association or trust company, organized or operating under the 
laws of the United States, either of which has deposits, capital, surplus, and undivided 
profits a^egating more than $5,000,000; and no private banker or person who is a 
airector m any bank or trust company, organized and operating under the laws of a 
State, having deposits, capital, surplus, and undivided profits aggregating more than 
$5,000,000, shall be eligible to be a director in any bank or banking association organ- 
ized or operating under the laws of the United States. The eligibility of-a director, 
officer, or employee under the foregoing provisions shall be determined by the average 
amount of deposits, capital, surplus, and undivided profits as shown in the official 
statements of such banfc, banking association, or trust company filed as provided by 
law during the fiscal year next preceding the date set for the annual election of direc- 
tors, and when a director, officer, or employee has been elected or selected in accord- 
ance with the provisions of this Act it snail be lawful for him to continue as such for 
one year thereaft'^r under said election or employment. 

No bank, banking association or trust company, organized or operating under the 
laws of the United States, in any city or incorporated town or village oi more than 
two hundred thousand inhabitants, as shown by the last preceding decennial census 
of the United States, shall have as a director or other officer or employee any private 
banker or any director or other officer or employee of any other bank, banking asso- 
ciation or trust company located in the same place: Provided, That nothing in this 
section shall apply to mutual savings banks not having a capital stock represented 
by shares: Provided further, That a director or other officer or employee of such bank, 
banking association, or trust company may be a director or other officer or employee 
of not more than one other bank or trust company organized under the laws of the 
United States or any State where the entire capital stock of one is owned by stock- 
holders in the other: And provided further, That nothing contained in this section 
shall forbid a director of class A of a Federal reserve bank, as defined in the Federal 
Reserve Act, from being an officer or director or both an officer and director in one 
member bank. 

That from and after two years from the date of the approval of this Act no person 
at the same time shall be a director in any two or more corporations, any one of which 
has capital, surplus, and undivided profits aggregating more than $1,000,000, engaged 
in whole or in part in commerce, other than banks, banking associations, trust com- 
panies and common carriers subject to the Act to regulate commerce, approved Feb- 
ruary fourth, eighteen hundred and eighty-seven, if such corporations are or shall 
have been theretofore, by virtue of their business and location of operation, com- 
petitors, so that the elimmation of competition by agreement between them would 
constitute a violation of any of the provisions of any of the antitrust laws. The 
eligibility of a director under the foregoing provision shall be determined by the 
aggregate amount of the capital, surplus, and undivided profits, exclusive of divi- 
dends declared but not paid to stockholders, at the end of the fiscal year of said cor- 
poration next preceding the election of directors, and when a director has been 
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elected in accordance with the provisions of this Act it shall be lawful for him to 
continue as such for one year thereafter. 

When any person elected or chosen as a director or officer or selected as an employee 
of an^ bank or other corporation subject to the provisions of this Act is eli^ble at 
the' time of his election or selection to act for such bank or other corporation in such 
capacity his eligibility to act in such capacity shall not be affected and he shall not 
become or be deemed amenable to any of the provisions hereof by reason of any 
change in the affairs of such bank or other corporation from whatsoever cause, 
whether specifically excepted by any of the provisions hereof or not, until the expi- 
ration of one year from the date of his election or employment. 

So when we get to Section 8 of the Act we find that it is made 
lawful by that section for common carriers to have interlocking direc- 
tors. What is the result of a literal interpretation of Section 10 ? 

Senator Nelson. I thought the position here was that you asked 
not for a repeal of the Act but simply a stay of proceedings lor a year. 

Mr. Thom. For two years. 

Senator Overman. To enable you to comply with it. 

Mr. Thom. No, sir; not to permit that, but to enable the matter to 
be studied under Senate joint resolution 60, under which the com- 
mittee provided for is to undertake a study of the whole transporta- 
tion question. That is our purpose. We do not ask a repeal of it, but 
I am telUng you the difficulties which we meet. 

Senator Overman. You mean under the Newlands resolution? 

Mr. Thom. Yes. 

Senator Overman. And that was what? Just make a statement 
of that so that we may have it in the record. 

Mr. TlaoM. The Newlands resolution (S. J. Res. 60) provides for a 
study by a joint committee of the two Houses of Congress of the 
whole transportation question and of the regulations pertaining to it. 

Senator Overman. That has passed the Senate? 

Mr. Thom. It has passed the Senate; and I think it will pass the 
House in the next two or three days. There is a rule awarded for 
its consideration. 

Senator Overman. You want the time within which this section is 
to become effective to be extended, so that this study may go through 
them? 

Mr. Thom. May go through them. I will give you my reasons for 
that. 

Senator Clark of Wyoming. Do you think two years would be 
sufficient ? 

Mr. Thom. I think so, yes; I think it would be sufficient. 

I want to show you the way in which this would work, and the unex- 
pected way in which it would work. I represent the committee of rail- 
road executives. Those railroad executives represent 84 per cent of 
the gross earnings of all the railroads in the United States which have 
as much as $1,000,000 a year gross earnings. In my capacity as 
representing them, some of the railroads brought to me a situation 
which I wiU illustrate by the situation surrounding the Union Pacific 
Railroad. The Union racific main line between the Missouri River 
and the Pacific coast is owned partly by the Union Pacific, another 
Hnk by the Oregon Short Line, and the remainder by the Oregon & 
Washmgton Ranroad & Navigation Co., the Union racific being the 
parent company. The method of providing improvements and addi- 
tions to that part of the line which is owned by the Oregon Short Line 
and the Oregon & Washington Railroad & Navigation Co. is for the 
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Union Pacific to advance the money necessary for those improve- 
ments 

Senator Nelson. Let me ask you, are those subsidiary companies 
engaged in the work of manufacturing suppUes ? 

Mr. Thom. No, sir. 

Senator Nelson. For the raikoads ? 

Mr. Thom. No, sir; but they are covered by this language. I am 
coming to the matter of the dealings in securities. 

In order to make the improvements necessary on those links in the 
Union Pacific which are essential in the pubUc interests, the method, 
and the only method that can be adopted, is for the Union Pacific to 
advance the money and for those companies to pay back in their 
securities, which the Union Pacific Co. then indorses, and on its 
credit puts them on the market and thus gets its treasury reimbursed. 

Senator Chilton. I did not catch that; will you please repeat it ? 

Mr. Thom. Certainly. The main line, the through line, of the 
Union Pacific, from its eastern terminus on the Missouri River to its 
western terminus on the Pacific Ocean, is owned by three companies, 
the Union Pacific Co. itself, the Oregon Short Line, and the Oregon 
& Washington Railroad & Navigation Co., each of those companies 
owning a specific link in the through route. The Oregon Short Line 
and the Oregon & Washington Raifroad & Navigation Co. are without 
the credit to get the money necessary for the purchase of equipment 
and for the additions and betterments that are essential m the 
public interest. 

Senator Clark of Wyoming. Are not their bonds pretty good ? 

Mr. Thom. They are when they are indorsed by the Union Pacific. 

The method of providing those companies with the money essential 
to the creation of these pubhc facihties is as follows: The Union 
Pacific Co. advances the money to its subsidiaries and gets paid in 
their securities, which it then indorses and puts upon the market 
and gets its money back for its own treasury. 

Manifestly, that is a transaction in the pubhc interest. Mani- 
festly, it is a transaction which can not be conducted imder the 
method of competitive bidding provided by this Act. 

Senator Chilton. That is not manifest to me. Explain to me 
why. You want to get the money for the bonds, do you not; that 
is the idtimate purpose, to get the money to do the work? Could 
not the Literstate Commerce Commission easily provide a way by 
which you could do this? Twenty-four hours' notice is suflScient, 
if the Interstate Commerce Commission says so. 

Mr. Thom. It is not a question of the time of the notice. It is a 
question of the essential nature of the transaction. Here is a 
through line which the pubUc interests require to be kept a through 
line. 

Senator Chilton. Yes, that is right. I agree with you on that. 

Mr. Thom. If somebody else gets in and buys those securities, if 
it is stock, it breaks up the through line. 

Senator Chilton. On, well, but if thev give for them more than 
somebody else would, oug:ht they not to have them? 

Mr. Thom. If it results in breaking up a through line of railroad ? 

Senator Chilton. Yes; I should say so. 

Mr. Thom. I do not think so. I do not think that any interest of 
the private treasury of a railroad in getting a few dollars more or 



14 COMMON OFFICERS OF RAILWAY AND SUPPLY COMPANIES. 

many dollars more for a security can be compared with the public 
interest in keeping this through line intact. 

Senator Chilton. When I said ''I think so/' I meant as at present 
advised. I want you to understand that my mind is open, and I 
want to hear you through. 

Mr. Thom. Yes. That is not a solitary case. Here is a statement 
about the Southern Pacific Co. I read this from a letter of the general 
counsel of the Southern Pacific Co.: 

The Southern Pacific system is a typical example of a system of connecting lines 
held together by stock ownership so as to form a long, through, connecting line under 
unified management and control. It extends from Portland, Oreg., to two termi- 
nals on the Gulf of Mexico — New Orleans and Galveston. The major part of this line 
was constructed as a system of connecting lines; a minor part, from San Antonio to 
the Gulf, was acquired, to connect with the constructed part, by purchase of the 
stock of several small local connecting railroad companies in Texas and New Orleans. 
The whole was connected up and completed more than 30 years ago. It was con- 
ceived, constructed, and acquired, and nas ever since been operated, as a connecting 
system of lines under one ownership. The Southern Pacific Co. owns all the stock 
of the constituent companies and has always been their financial sponsor. The roads 
west of El Paso are operated by the Southern Pacific Co. under leases, this being 
permitted by the laws of the States traversed by the roads. 

Now, I call your especial attention to this statement: 

The laws of Texas and Louisiana require that the roads in those States should be 
operated by the corporations owning them; hence the system east of El Paso, com- 
posed of several connecting railroads, is operated in the names of the several corpora- 
tions of Texas and Louisiana which own them. The Southern Pacific Co. owns all 
the stock of these corporations; the unity of management essential to the efliciency 
of the through line is effected by the local corporations having common ofl&cers. 
These short roads are largely dependent upon the parent company, the Southern 
Pacific Co., for financial assistance. It advances the money needed for betterments 
and additions, and from time to time takes notes or other securities to cover such 
advances. In order to secure economy as well as efiiciency in the operation of these 
several local roads they have constant dealings with each other in the matter of sup- 
plies, equipment, maintenance, etc. 

The above description of the Southern Pacific system has been given for the piu'pose 
of showing that, composed as it is of connecting lines, it is such a system as is expressly 
and impliedly authorized by section 7 of the Clayton Act. Indeed, such a system of 
connecting lines is not condemned by the laws or public policy of any State. The 
reason why the formation of such a system through stock ownership of a parent com- 
pany has not been condemned but encouraged is because a through connecting line 
under one control is of manifest advantage, and because it is rarely possible, by reason 
of the policy or laws of the different States, to secure a common control of an inter- 
state line by common ownership of the physical property. 

The advantage of common control and management of a system of connecting lines 
by a parent company is efficiency and economy in management resulting from com- 
mon officers and from financial aid afforded from time to time by the parent company. 
It is, of course, impossible to oi)erate a system of connecting lines without common 
officers, and it is equally impossible to have system operation without constant deal- 
ings between the parent company and the subsidiary lines, and between the different 
subsidiary companies, in respect to securities, suppUes, and construction and main- 
tenance. 

Now, then, the effect of section 10 of the Clayton Act — if construed as covering 
transactions between a company and it subsidiaries — as applied to the Southern 
Pacific system, is to prevent the Southern Pacific Co. and the subsidiary companies, 
all of whose stock it owns, either from having any common directors or managing 
officers or from having any dealings with each other in respect to securities, supplies, 
or other articles of commerce, or arrangements relating to construction and mainte- 
nance. 

Now, I will call your attention to the fact that the Southern Pacific 
system can not own the physical properties of those connecting lines 
because of the laws of Texas and Louisiana. The laws of Texas and 
Louisiana will not permit a foreign corporation to own a railroad in 
those States, so that the only way of naving through lines through 
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the States of Texas and Louisiana is to form a corporation in that 
State and let the parent company take the securities of this State 
company, put in its common directorate, common officers, and manage 
them as one property. That is the Southern Pacific. 

Senator Nelson. As a matter of fact that simply resolves itself into 
this proposition that, while these corporations are technically distinct, 
equitably the ownership in these distinct corporations is all in the 
parent corporation. 

Mr. Thom. All in the parent company. 

Senator Nelson. It is really owned by one concern? 

Mr. Thom. It is really owned by one concern. 

Senator Nelson. And it is only pro forma that they are distinct 
corporations ? 

Mr. Thom. Yes. AU that situation was not appreciated by Con-* 
gress and was not appreciated by us when the suoject was up. 

Senator Nelson. But you overlook this fact, it seems to me: It is 
not a matter of dealing in securities. The evil intended to be reached 
was this, that railroad men were accustomed to form subsidiary com- 
panies and manufacture and furnish supplies to railroad companies at 
their own sweet prices, at their own sweet will, and in that way made 
a rake-off, independent of the parent company. That was the evil 
intended to be reached. 

Mr. Thom. I understand; but your law covers dealings in securities. 

Senator Chilton. That is what it was intended to ao, so that the 
Act could 

Mr. Thom. You see, unexpectedly, this Act puts in a common class 
those dealing in supplies and other articles of commerce and those 
deaUng in securities. 

Senator Nelson. Yes. 

Mr. Thom. Now, in discussing this question I am dealing only with 
dealings in securities. That is prohibited unless there is competitive 
bidding. Manifestly, it is to the interest of the pubUc that the 
Southern Pacific Co. shall remain a through line. Manifestlv it is to 
the interest of the pubUc that these subsidiaries should have the 
credit of the Southern Pacific Co. in order to get money, and manifestly 
it is nothing but right and in the interest of the pubUc that these 
securities should be handed over as a basis of that credit. 

Now, I wiU take upthe Pennsylvania System. 

Senator Clark of Wyoming. Would not that same reasoning apply 
to other things besides securities ? For instance, suppose the South-' 
ern Pacific Railway Co. wanted to furnish certain equipment for one 
of these short lines in Louisiana or Texas, would not that be quite as 
necessary as it would be to take over the securities, if they wanted 
to purchase the equipment outside ? 

Mr. Thom. Yes, sir; and I am coming to that in a little more ex- 
tended way as soon as I get through with this question of securities. 

Senator Clark of Wyoming. Yes. 

Mr. Thom. Let us take up the Pennsylvania System. The treas- 
urer of the Pennsylvania Railroad was asked this question : 

What in general is the character of the dealings between the Pennsylvania Railroad 
Co. and any of its afhliated or subsidiary companies, including railroad companies, 
and what disadvantage would ensue to the Pennsjrlvania Railroad Co. if these deal- 
ings should have to be carried on in conformity with the requirements of section 10 
of the Clayton Act, that is, if that section be construed to cover transactions between 
a company and its subsidiaries? 
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Senator Nelson. What are you reading from ? 

Mr. Thom. I am reading from an argument I myself made before 
the Interstate Commerce Commission, on the regulations to be 
adopted on this section. 

Senator Nelson. It is very good authority you are reading from. 

Mr. Thom. Thank you, Senator. 

I read further : 

The treasurer replied: 

''When subsidiaries owe Pennsylvania Railroad for construction, advances, etc., 
and pay in stocks, and [or] bonds, the prices are either par when Pennsylvania Kail- 
road accepts stocks and [or] bonds of subsidiaries which are not active or dealt in on 
stock exchanges, or when bonds of subsidiaries are active the prices are fixed on market 
basis — stock has to be taken at not less than par. 

"Under the Clayton act it would appear that we would have to restrict transactions 
U> less than $50,000 per annum, any amount over $50,000 must be subject to competi- 
tive bidding. This would require us to offer outside bidders opportunity to purcnase 
stock in subsidiaries where we now own entire capital stock, and thereby work a great 
hardship upon us and unduly embarrass us in connection with our aflmated or con- 
trolled roaas.*' 

Now, here is a company that owns the entire stock of its sub- 
sidiaries. The advantage or disadvantage of any price, be it 
more or less, goes to it as a holder of all the securities. If it 
was required to put those on the market for public bidding, and 
the stocks of those subsidiaries should be graduallv accumulated 
in some other hands, instead of a homogeneous through Pennsylvania 
Line system of railroads you would have it broken up. 

On the other hand, what is the alternative? The alternative to 
the Pennsylvania Railroad is to break up its harmony of manage- 
ment by putting in other directors and managers oi these other 
properties, and that likewise breaks up the harmony and advantage 
of the homogeneous Pennsylvania System. 

Senator Nelson. I would suggest another thing to you that would 
be most effective of all. If the profits that these httle subsidiary 
concerns derive from seUing to the parent company all went to the 
parent company, if all those profits went into that fund instead of 
to enrich the nolders of these subsidiary companies, it would not 
be so bad. 

Mr. Thom. No. 

Senator Chilton. In other words. Senator Nelson suggests, does 
he not, this: If the Pennsylvania owns all the securities and the 
securities represent the physical property, what difference does it 
make to the Pennsylvania whether these securities sell for $200 
or $100? • 

Mr. Thom. That I was saying in answer to an objection that ap- 
peared in your mind. Senator Chilton; you were saying that the best 
price ought to be obtained. 

Now, here is a case where the parent company owns all the stock. 
The best price it does get the advantage of. The lower price it suffers 
the disadvantage of. Therefore that question disappears in connec- 
tion — that difficulty disappears in connection — with such a case as 
that, and we are face to face with the resultjof this Act, that we have 
either to destroy the homogeneity of the management of the Pennsyl- 
vania Sytem in order to have these dealings between the parent com- 
pany and its subsidiaries, or we have to do away with the dealings 
oetween the parent company and its subsidiaries and put these subsicfi- 



COMMON OFFICERS OF RAILWAY AND SUPPLY COMPANIES. 17 

ary securities out upon the market. Manifestly, neither is in the 
pubUc interest. The treasurer proceeds in his letter as follows: 

"In case of Pennsylvania corporations under Pennsylvania laws, new stock would 
have to be offered to stockholders (Pennsylvania Railroad) first, in which event 
Pennsylvania Railroad could subscribe for all new stock. Where bonds are issued U 
would appeal' that competitive bidding would be required," under a strict constme- 
tion of tnat act. 

Senator Clark of Wyoming. May I interrupt you there just a 
moment ? 

Mr. Thom. Yes. 

Senator Clark of Wyoming. The danger would arise, would it not, 
only where the point was reached where there was imminent danger 
of a majority of the stock having been disposed of for the purchase 
of betterments or articles of that sort ? For instance, if the capital 
stock were $50,000,000, if a million dollars^ worth of bonds were sold 
for these betterments it would not m.ake any material difference in 
the management of the company; nor would further sales, until you 

got up to a point where the majority of the stock was liable to be 
eld outside, would it ? 

Mr. Thom. But it would make a difference in the price which the 
parent company could get if it had such a credit as the Pennsyl- 
vania, such a credit as the Southern Pacific Co., or such a credit as 
the Union Pacific Co., and by its indorsement it could get a vastly 
larger sum for those securities when they were put upon the market. 

Now, in any feature of this aspect of the case we are confronted 
with the danger of breaking up the principal railroad systems of this 
country or making it impossible for the present method of financing 
to be pursued; and whatever may be the opinions of you gentlemen 
you must admit this, that it is a question for serious studv as to 
whether there is any system of financing that can take its place; as 
to whether, if there is any other system of financing, that system is 
as much in the public interest. 

In that state of this case I was approached, as I s&jj with that 
problem alone, the problem of how this affected the relation between 
a parent company and its subsidiaries, and, uninstructed bej^ond that 

Eoint, I drafted a measure for the purpose of asking its consideration 
y Congress, merely assimilating Section 10 to Section 7 of this Act^ 
providing that Section 10 should not be construed as relating to trans- 
actions the lawfulness of which was established by Section 7. 

Then the Atchison came with a new angle. This law provides not 
only for this bidding in the case of this mterlocking relationship of 
officers but also where there is an officer of the carrier who has a sub 
stantial interest in such other corporation. The Atchison says there 
is a situation which has to be cfealt with. What is a substantial 
interest? How is the corporation to know when one of its officers 
has a substantial interest, imless that officer voluntarily states it? 
At what date is this question of substantial interest to be determined! 
Must a carrier know when it enters into one of these transactions that 
there is at that minute no substantial interest on the part of any of 
its directors? Suppose that on the 1st of February the operating 
and responsible officers of a railroad send out an inquiry to all its 
directors, '*Are you interested in such and such concerns?'^ and 
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feceives the answer, "No''; on the 4th of February it lets a con- 
tract: and on the 3rd of February one of those directors may have 
gpne into the market and bought 10,000 shares in the very company 
with whom the dealing is. Yet this Act makes no excuse, in a 
pt>secution against the carrier, for a lack of knowledge but subjects 
ttat carrier, under the circumstances I have mentioned, to a fine not 
exceeding $25,000 if the transaction takes place at aU. 

Senator Chilton. That is made a very elastic penalty there. 

Mr. Thom. It is ''not exceeding S25,000''. That is the language 
•fit. 

Now, here is not an opportunity to the carrier to find out first 
rf the year whether or not there is a substantial interest, and then 
to haTB transactions the balance of the year, but the necessity for the 
purchasing officers of a railroad every minute during that year to keep 
themselves advised of the change of interests that any of its officers 
may have. 

Thus there came up this question of substantial interest and it 
became apparent that it was a tremendous factor in what railroad 
people were practically to do under this Act, and it was manifest 
that that could not be dealt with by simply assimilating Section 10 
lo Section 7. With the recurrence of these new difficulties to which 
I am alluding, illustrated by the fact that I had already prepared 
an amendment to ask the consideration of Congress in respect to 
the aspect which had presented itself of deahng between a parent 
company and its subsidiaries, before I could. get it to the attention 
cf Congress this other difficulty arose. It thus became apparent to 
me that perhaps then, with the study I had been giving it, I did 
tEot yet see the whole of this field. 

With that in view I went to the Chairman of the Committee on the 
Judiciary of the House of Representatives, where this bill originated. 
I told him our difficulties. I took with me Vice President Spencer 
of the Southern Railway Co., who is now here, for the purpose of 
showing the practical difficulties under the Act, and he advised me 
to see the President and advised me also to see the Interstate Com- 
merce Commission. Mr. Spencer and I did go to see the President. 
We laid this whole matter before him. We told him our difficulties. 
We told him that if we were allowed to draft a law ourselves we 
were not at that moment in a position to say how we would do it. 
We told him we were not opposed to the principle which underlay his 
recommendation to Congress, and he asked us whether or not the New- 
Jknds resolution [Senate joint resolution No. 60] was broad enough 
tb have this matter studied under it. We told him that it dealt with 
the whole subject of regulation. He said he would communicate 
with Mr. Webb, the Chairman of the Judiciary Committee of the 
House. He did so, asking him whether or not there was any public 
mterest that would be injured by a postponement of the effective 
date of this Act until the matter might be reconsidered in the light 
©f a report on the whole system of regulation. I am not advised 
as to what Mr. Webb said in reply. I have heard nothing further 
as to what he did say in response to the President; but I am told 
that this resolution here wiU be reported out of the Judiciarv Com- 
mittee of the House. How far my information on that subject is 
correct I can not say, but I understand that to be the case. 
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We went to the Interstate Commerce Commission and laid the mat- 
ter before them. The Interstate Commerce Commission declined to 
express to us any opinion, evidently thinking it proper, being one of 
the branches of this Government, to express its opmion omj when 
Congress asked it. 

Senator Nelson. I do not think, Mr. Thom, that it was the inten- 
tion of Congress by this provision to do what you assume it would do, 
and that is to prevent a parent company, as you call it, from holding 
stock or owning stock in subsidiary companies. It was only to reach 
those cases where they formed outside companies to manufacture 
railroad supplies and sell them to the companies, and where we often- 
times foimd, as a matter of history, that the officers of big railroad 
corporations formed independent corporations to manufacture these 
suppHes and equipments and sell them to the railroad companies in 
which they were officers. That was the evil we intended to reach, 
and I do not think the other was the purpose of this Act; and a very 
slight amendment to this section would reach the matter you speak 
of, that is, providing that this should not interfere with the ownership 
of stock in subsidiary companies — subsidiary transportation compa- 
nies, that is — the companies engaged in intei^tate commerce. 

Mr. Thom. Yes. I quite agree that that was not the purpose of 
Congress. 

Senator Chilton. Col. Thom, would this kind of amendment meet 
your situation, to say : 

Provided, That in all transactions between the parent company and its subsidiaries 
the selling of its securities may be regulated by rules to be fixed by the Interstate 
Commerce Commission? 

Mr. Thom. No, Senator; that is only part of the difficulty. I am 
going on to the other branch of it. 

Senator Nelson. Excuse me for interrupting you. If it is disa- 
greeable, I will not. 

Mr. Thom. Not at all. 

Senator Nelson. This has occurred to me. Turn to Section 7, 
about the middle of the section, if you add these words found in 
Section 7 to Section 10, it seems to me you meet the whole difficulty 
that you have been arguing about: 

Nor shall anything contained in this section prevent a corporation engaged in 
commerce from causing the formation of subsidiary corporations for the actual carry- 
ing on of their immediate lawful business, or the natural and legitimate branches or 
extensions thereof, or from owning and holding all or a part of the stock of such sub- 
sidiary corporations, when the effect of such formation is not to substantially lessen 
competition. 

Wpuld not an amendment like that attached to Section 10 meet 
the difficulty you have been arguing about? 

Mr. Thom. As I have said to you, my mind ran just along the 
channels that yours is now running in, and I had drawn a bill pro- 
posing an amendment to Section 10, saying that it should not be 
construed as applying to transactions between a parent company 
and its subsidiaries where the relationship was not prohibited under 
Section 7. I had done that, and we then came forward to another 
situation. We came forward to the subject of this substantial inter- 
est, and we have come forward to the point made by the Senator 
with respect to supplies, and I am now going to read to you about 
the situation of the Pennsylvania Railroad Co. and its methods. 
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Senator Nelson. That is a part, if you will allow me, that I 
should like to hear an argument about; tnat is, the necessity of hav- 
ing these outside corporations to manufacture railroad supplies, and 
then these outside corporations manufacturing such suppues really 
under and controlled by the officers of the railroad corporations. 

Mr. Thom. I do not contend for that. 

Senator Nelson. Well, is not that thing going on, and has it not 
gone on ? 

Mr. Thom. There are a great many of them that are owned entirely 
by the parent company. 

Senator Nelson. And they deal with themselves? 

Mr. Thom. They do not deal with themselves. They are owned 
entirely by the parent company. No individual has an interest, 

I will read you the statement of the situation about the Pennsyl- 
vania Railroad Co., in respect of that. This letter was written oy 
the purchasing agent of the Pennsylvania Railroad to Vice President 
Myers of that company. It is as follows: 

Philadelphia, June 16, 1916, 
Mr. W. H. Myers, Vive President. 

Dear Sir: Replying to your letter of June 8, subject "Intercorporate relations 
of the P. R. R. system which would be adversely affected in the event section 10 of 
the Clayton act is construed to apply to dealings between a carrier company and 
subsidiary companies." 

So far afl providing material and 8Ui)plies is concerned the intercorporate relations 
of the Pennsylvania Railroad Co. consist of furnishing on order and material sheet to 
its subsidiary or affiliated companies, or vice versa, materials for the operation of 
various railroads, viz: Pennsylvania Lines West, Philadelphia, Baltimore & Wash- 
ington Railroad Co., West Jersey & Seashore Railroad Co., New York, Philadelphia 
& Norfolk Railroad Co., The Washington Terminal Co., Cumberland Valley Railroad 
Co., Cornwall & Lebanon Railroad Co., Susquehanna, Bloomsburg & Berwick Rail- 
road Co., Baltimore, Chesapeake & Atlantic Railroad Co., and the Maryland, Dela- 
ware & Virginia Railroad Co.; also the building of new locomotives, freight and pas- 
senger car and other equipment for these allied interests. In addition, the purchase 
of anthracite coal on a competitive basis from the Susquehanna Coal Co. 

The material may be such as is manufactured at our own shops and standard for 
locomotive, car, and track repairs, etc., common for use of all companies, which is 
carried in stock at a central point for distribution as needed; or it may be stock lying 
idle, or surplus at one point and badly needed elsewhere, which is transferred from 
one company to another. 

The advantage of this practice is apparent in that it enables us to p]irchase in laiger 
q^uantities at the lowest prices, safeguards the supply, provides for^mtelligent regula- 
tion of stock balances, also the carrying of minimum quantities at the small shops, and 
in many instances obviates the purchase of new material in times when businees 
becomes less active. Furthermore, in view of our equipment being standard for 
practically all affiliated companies, it is decidedly advantageous in maintaining effi- 
cient service and saving in time to supply repair parts and certain supplies from our 
own shops, where we already have facilities and necessary machinery, patterns, dies, 
etc., for manufacturing the. material promptly and economically, as required for the 
needs of the service, thereby aiding in assuring operation at maximum efficiei\cy and 
capacity independent of individual commercial industry which, at the present time, 
is either entirely inadequate to meet present demands or is finding a more attractive 
majrket elsewhere for its production. 

It is our practice in making arrangements for materials, both for new work and 
repairs, by contract or otherwise, to include the requirements for the Pennsylvania 
Railroad Company, for itself and all other companies allied in interest, thereby ena- 
bling the subsidiary companies to derive the benefit of lower prices than could be ob- 
tained upon the relatively smaller quantity needed for each individual organization, 
and the same advantage applies to material manufactured at the shops where produc- 
tion in large quantities reduces cost to a minimum, while the cost to purchase in small 
Quantities would be excessive in comparison. Consequently it would be a decided 
aisadyantage, owing to increased cost, also delays in providing the material for operating 
facilities, to be obliged to conform to the requirements of section 10 of the Clayton Act, 
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making separate contracts or arrangements for each subsidiary railroad, involving 
needless mulitplication of work and consequent expense without any compensatory 
returns. 

In view of our intercorporate relations it would be a ^eat disadvantage to disturb 
the practice and methods followed in conducting transactions for supplying material to 
ajfihated companies and arranging for proper control of same, as described above, as the 
vast amount of detail necessary in conforming to the requirements of the law before the 
purchase of material could be made, together with the variety and uncertainty of needs 
from time to time, would prove a serious menace to maintaining intelligently the sup- 
plying of material necessary for providing efficient operating facilities. 

rrobably the most striking msadvantage is the difficulty under rules requiring so 
much formality to make adequate provision for the vast amount of material consisting 
of practically all classes of commodities required for use daily in operating the railroad, 
owing to the wide fluctuations in the demands and the difficulty in foreseeing future 
needs with sufficient accuracy to insure ample stocks at all times when required, 
necessitating the purchasing and carrying of enormous stocks to insure against delay, 
and incidentally the consequent additional burden of increased unproductive invest- 
ments as the only absolute safeguard against interruption of service. 

Senator Nelson. That is the most solid ground you have got on 
the subject, Mr. Thorn. 

Mr. Thom. I am not at all undertaking to defend such a case as 
Senator Nelson put a moment ago. 

Senator Nelson. If you will allow me to interrupt vou there, really 
the lesson would be, I should judge, that all the pronts derived from 
it would inure to the parent company ? 

Mr. Thom. Oh, yes. 

Senator Nelson. In that case there could be no wrong. 

Mr. Thom. I do not desire to be understood as antagonizing the 
policy which this committee and the President intend to carry into 
effect. I assume that in the cases, if there are any, where officers are 
banded together for the purpose of carrying on a personal and indi- 
vidual business at the expense of the company which they manage 
in a fiduciary relation, some le^slation ought to be found to deal 
effectively with that situation. But that legislation ought not to be 
and was not intended by the author of this provision, and was not 
intended by Congress, to strike down the useful things which 
may be done in the public interest for the purpose of carrying on 
these immensely essential instrumentalities of prosperity and 
progress. Therefore I am here with no amendment; 1 am not asking 
you gentlemen in a half hour's study to deal with this subject; I am 
not asking you to condemn even the policy of this section, but I am 
asking you to postpone its effective date so that you may study 
whether this is the oest way. If it is the best way, perpetuate it. 
If it is not the best way, then substitute for it what is the best way. 

Senator Nelson. I know you are a very able lawyer and have given 
this a great deal of attention. I wish you would prepare for us a 
form of legislation to meet the evils you described a moment ago and 
that you and I are agreed about. 

Mr. Thom. I will oo so, Senator. 

Senator Nelson. What Congress is after and what we want to do is 
to prevent the officers of these railroad corporations from forming out- 
side corporations of their own to supply the company and make a 
profit out of it. 

Mr. Thom. I understand, and I am with you. 

Senator Nelson. That is what we intended to reach by this legisla- 
tion, and you will readily see that we are not always experts and we 
do not always meet the question as we ought to be able to meet it. 
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You ought to be able to help us to prepare something to meet this 
diflBcultv. 

Mr. T^OM. I will, Senator, and put it before this committee. 

Senator Nelson. You see what makes it hard for us; we want to 
do something, and then some railroad men come and are opposed to 
aD kinds of legislation. Now, if you approach us in a reasonable 
maimer at all and you are willing to help us in meeting these evils, we 
are willing to come together. 

Mr. Thom. I think 1 can appeal to Senator Overman and to Senator 
Chilton, who have known me for years, and know that my attitude in 
all these matters has been cooperative. I have not attempted to 
block such legislation. 

Senator Nelson. I do not want you to understand that I think 
you have. 

Mr. Thom. Yes; but I was appeahng to a record which I have a 
right to appeal to. I think you can feel the assurance that my atti- 
tude towara the matter is going to be cooperative and not obstructive. 

Senator Nelson. I did not mtend to say that it woiJd not be so. 

^ir. Thom. I think you can relv on that. That is what I intend 
to do. But I want you to get fully into your minds that if you do 
what I am asking here, that is, postpone the eflFective date of this 
section for two years from the 15th day of next October, when it 
takes effect now, so that this matter can be studied imder the New- 
lands resolution, vou are doing nothing in the way of abandonment 
of a pohcy already adopted by Congress, because the result of that 
study may be to justify it. I do not think so. 

Senator Nelson. Is there any time hmit fixed by the Newlands 
resolution ? 

Mr. Thom. The Newlands resolution has too short a time fixed by 
it. It was next January in the House. 

Senator Nelson. Of course that is only as to the report it may 
make as to legislation. 

Mr. Thom. Yes; but under this resolution this Act woiJd auto- 
matically go into effect [as to Section 10], unless Congress did some- 
thing else, at the time of the expiration of the suspension, so that 
you are safe on that dijfficulty. 

Senator Chilton. This Act was approved October 15, 1914. 

Senator Clark of Wyoming. Two years from the date of the Act 
would make it October, 1916, that Section 10 would go into effect. 

Mr. Thom. Section 10 goes into effect in October, this yeai*. 

Senator Chilton. Yes. 

Mr. Thom. The reason we have come to this conclusion is that we 
have gotten to studying this thing under the requirement of this Act 
that the Interstate Commerce Commission should adopt regulations, 
and we have been studying it in that aspect, and these difficulties 
confront us. 

Senator Chilton. This Act was very hberal to you in this, that it 
did not require you to take up individual cases, but left it in the dis- 
cretion of the commission to liandle all of them by a general rule, or 
some of them by specific regulation and some by general regulations. 
It could do it either by riue or regulation. 

Mr. Thom. Yes; but, Senator, the uniform rule which is binding 
on the commission is that there must be competitive bidding in the 
cases here mentioned. You have given the Interstate Commerce 
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Commission no authority to relieve against that.- You have given 
them full authority to prescribe the fength of notice for the com- 
petitive bidding. 

Senator Nelson. The Interstate Commerce Commission could not 
overrule a provision of an Act of Congresp. 

Mr. Thom. Certainly not; and the uniform rule, in all these casefl^ 
is that there must be competitive bidding, with no opportunity for 
the Interstate Commerce Commission to reUeve against it. 

Senator Chilton. But when we do give them the right to make a 
rule or regulation, then when the rule or regulation shall have been 
made it becomes and has aU the force and effect of a law. 

Mr. Thom. Not if it amends vour law. 

Senator Chilton. Oh, no. 

Mr. Thom. Not if it is contrary to the law. 

Senator Chilton. No; it must conform to the law. 

Mr. Thom. What you have said in this law is that in all cases here 
mentioned there must be competitive bidding, but the Interstate 
Commerce Commission must prescribe rules and regulations uiider 
which that competitive bidding may be conducted. That does not 
enable the Interstate Commerce Commission to say, ^'Here is a de- 
serving case, and we will say that competitive bidding need not be 
resorted to on that^^ at all. You have said in your law that the rule 
binding upon the Interstate Commerce Commission is that in every 
case mentioned here there must be competitive bidding. 

Senator Chilton. If you remember the discussion on the floor of the 
Senate, Senator Pomerene, I think it was, called attention to a possi- 
ble hardship in special cases. About that time there was a great 
flood in Ohio. 

Mr. Thom. Yes; and I remember your answer. You did nok 
answer him that in such a case competitive bidding might be dona 
away with. 

Senator Chilton. No. 

Mr. Thom. But that by telegraph to the Interstate Commerce 
Commissfon or any other method of swift communication you mi^t 
obtain an abbreviation of the period of competitive bidding. In 
other words, if it is taken in all its features, all that it does is to provide 
in all these cases that there shall be competitive bidding. 

Senator Chilton. Yes. 

Mr. Thom. Time of notice and method of notice and manner of 
conducting the transaction may be controlled by the Interstate 
Commerce Commission ; and now in emergency — I am coming to the 
question of emergencies — the notice may oe shortened to one day. 

I therefore cafl your attention to the fact that here are certain 
cases which you have covered which I do not think you intended te 
cover; that the result of your legislation is the breaking up of mimj 
of the most important through systems in this country, or oi requiring 
them to resort to the system of competitive bidding, which, m tihe 
nature of the transactions between them, is impossible; and that, 
that being the case. Congress, having the welfare of the public in ite 
hands, may well sav: ^^That is a possible consequence of this legia- 
lation which we ought to pause and think about before we put it into 
effect.'^ 

Wo find also this situation, that where a parent company is buying 
all the supplies for itself and its subsidiaries, keeping one storehouse^ 
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•railing itself of all these methods of economy, cheap buying, it was 
Bot the intention of Congress to make the subsidiaries buy of the 
parent company only through that medium of competitive bidding; 
it was not the intention of Congress to break up this wholesale buy- 

Sof the parent company for the benefit of itself and all its sub- 
aries, and charging out to them what it had bought at the low 
prices which it got by doing this wholesale method of business; 
and yet there is one of the consequences which is staring you in the 
fmse. Now, in that case, is there such public wrong, is there such 
imminent public danger, as to require you to take the chance of such 
tremendous consequences, on the one hand, rather than to take a 
brief period for studying this question, and perfecting in the light of 
that study the legislation on this important principle ? 

Senator Overman. Why do you make it two years? Why would 
not one year be enough ? 

Mr. TkoM. I made it two years because I thought that this in- 
Testigation by Congress might last that long. 

Senator Chilton. I want to ask you one question, now. If you 
will notice, in Section 10 the words ^^ common carrier'' are used. 
Ttat is the chief person dealt with. It says a ^^ common carrier.'' It 
says ^^That after two yeai-s from the approval of this Act no common 
earner engaged in commerce shall have any dealings in securities, 
supplies or other articles of commerce, or shall make or have any 
contracts for construction or maintenance of any kind, to the amoimt 
of more than $50,000, in the aggregate, in any one year, with another 
corporation, firm, partnership or association when the said common 
carrier shall have", etc. It makes a distinction between a corpora- 
tion, firm, partnership or association with which it may deal, upon 
Q^ oae hand, and a common carrier upon the other. Is not the 
conmion carrier such a combination as is mentioned in Section 7 ? 

Mr. Thom. Well, Senator, we are having grave difficulty on that 
very point. 

Senator Chilton. But why should we have any difficulty about 
tiiat pt>int ? There are two sides to a transaction here, but Section 7 
was mtended to regulate, and it groups them and puts on the one 
aide a corporation, firm, partnership, or association and on the other 
side the common carrier. 

Senator Clark of Wyoming. That is the one to whom the penalty 
applies. 

air, Thom. Not only the one to whom the penalty applies, but that 
is the one who must not have the interlocking director. 

Senator Chilton. Yes. Now, if it is the purpose in describing the 
transaction, is not the common carrier there not the parent company 
but the system of railroads ? In one instance you have mentioned is 
it not the* Southern Pacific Co., in another instance you give is it not 
liic Pennsylvania, and in another does it not mean the Atchison? 
In other words, does it mean such a system as is legalized under 
Section 7 ? 

Mr. Thom. Senator, what good would it do for me to say that that 
s my opinion and for you to say that that is your opinion ? There 
s enough in that case to make it something that no lawyer can settle. 

Senator Chilton. I am peculiarly constituted. Colonel. When I 
flunk that a thing is right, it is right. I mean when I have an opinion, 
1 think that it is a good thing. 



/ 
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Mr. Thom. But I do not want my clients to take the risk of a 
$25,000 fine when I think one way and the Supreme Court thinks 
another. 

Senator Chilton. The Supreme Court does not out-guess you very 
often, does it ? 

Mr.. Thom. Yes; it does. But, now there is a legal question. The 
lawyers of the railroads are divided on that question. 

Senator Chilton. You are clear that that is what Congress meant, 
are you not? 

Mr. Thom. I am clear that that is what Congress meant, but I am 
clear that that is not what Congress said; Congress has put dealing 
between a common carrier, which is made a special class of corpora- 
tion, on the one side and all other corporations on the other. That 
is the language of Congress, and the common carrier is a corporation 
just as well as it is a common carrier. 

Now, I will give you this case: The Southern Pacific Co., to which 
I allude, is not a common carrier. 

Senator Nelson. It is a holding company. 

Mr. Thom. It is a corporation of the State of Kentucky and is a 
holding company, and holds the stocks of these common carriers so 
that it can deal with its subsidiaries who are common carriers. Now, 
gentlemen, there are many other practical questions that come up. 
Suppose that the Southern Pacific Railway Co. has $10,000,000 to 

Eut in equipment, and suppose that on the prices at the time that it 
egins to take estimates they conclude that a certain number of cars 
and locomotives is what they can get for that money; but suppose in 
the meantime the market faUs and when the bids come in they find 
that they can get more than that number, and they want to invest the 
whole $10,000,000 in equipment. You have got in your bids for a 
specified quantity. The pubhc interest requires more. You have got 
the money to get more, as the market stands. Must they go and put 
out another competitive bidding for that difference ? Ought they not, 
in the public interest, to have the right to say, *' We will increase the 
amount of this order by a thousand freight cars and 50 locomotives, 
at prices which we have found here to be satisfactory, without addi- 
tional bidding?'' That illustrated the fact that you are deahng by 
aflftrmative law with an economic situation, a most difficult under- 
taking. 

Senator Chilton. Colonel, that arises very seldom. 
Mr. Thom. The wit of man, Senator, is not great enough to deal, 
with the stroke of a pen, with the economic conditions that arise in 
connection with all of these transactions. They require study; 
they require an appreciation of what the practical conditions are. 
They require the legislators to go and look into the methods of 
doing these things, to understand the cases that arise, to differentiate 
between them. Is it wise to take one of these great public instru- 
mentalities, the very basis of yf)ur national prosperity and the very 
basis of your national defense, and deal with it in a way to strike 
down some of the most useful things it can do, and put upon it a 
large increase of the expense of making these purchases, to hamper 
it m useful directions, when the only thing we ask is that you 
deliberately study it before you finally adopt your program of 
legislation ? 
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Senator Nelson. It seems to me, Mr. Thorn, if you will allow me 
to interrupt you, that in these cases, such as the example you gave 
of the Pennsylvania Railroad, there ought to be no restriction or no 
requirement; but as to the other case I put, where they form these sub- 
sidiary companies among the oflGlcers of a corporation to furnish sup- 
plies and get a rake-off, that ought to be absolutely prohibited. 

Mr. Thom. I think so. 

Senator Nelson. Absolutely prohibited. 

Mr. Thom. I think so. 

Senator Nelson. And in these other cases such as you put, like 
that of the Pennsylvania Railroad, there ought not to be any restric- 
tion. That is the way it looks to me. 

Mr. Thom. That is the way it looks to me. But here is a law that 
deals with them all; that was not meant. But if Senator Chilton 
had come to me and asked me for assistance in developing this idea,, 
I at that time would not have been in the condition I am in now to 
give him the assistance which he ought to get. I do not know that 
now I fully comprehend the whole situation. 

Senator Chilton. The Interstate Commerce Commission thought 
this was a very happy solution of the difficulty. 

Mr. Thom. 1 have an idea that if you ask the Interstate Commerce 
Commission now, they will think entirely differently, because they 
did not understand it any more than the balance of us understood it. 

Senator Nelson. This does not refer exactly to railroad supplies 
but I want to call your attention to an instance that occurred in 
Minnesota. As you know, the Northern Pacific got a great land 

E:ant. A subsidiary company was formed, called the Puget Sound 
and Co., to which they accorded the privilege of locating all their 
town sites along the line of the railroad, and the Puget Sound Co. 
got the profits that the Northern Pacific ought to have had 

Mr. Thom. Yes. 

Senator Nelson. It is deals of that kind that, as the Irishman 
said, ^'I am forninst," and I would refer also to these matters of 
furnishing supplies to the railroad companies by subsidiary outside 
companies. 

Mr. Thom. Yes. 

Senator Nelson. Now you go to work on behalf of the railroads 
and prepare us something of that kind to meet that evil. 

Mr. Thom. I am certainly going to do that. That is a part of my 
duty, to do that. Senator, and I shall be glad to do it. But I have 

f;ot to have the opportunity of doing it. You can not amend this 
aw at this stage oi the session. 
Senator Nelson. No. 

Mr. Thom. That is not a practical suggestion. All you could do 
would be to suspend it and nave it studied and then let it go into 
effect, unless you can do something better when the time arrives. 
You can not do more at this stage o» the situation. You only have 
this one possibility of saving this railroad industry from this serious 
embarrassment while you study the situation; and if you do that, 
then you have lost notning, because the world is not going to stop in 
the two additional years during which this law would be suspended. 
I win give you another illustration of what the railroads have been 
obliged to do in order to keep running. Some of the railroads have 
been obUged to form coal corporations to furnish them fuel, so that 
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those coal corporations would not be involved in the disturbance 
of the coal industry through strikes. The Erie has done that. Now» 
you can not have any dealings of such a railroad with its own com- 
pany, all of the stocK of which it owns, under this law, unless you 
go into competitive bidding, which may then transfer its patronage 
away from its own investment of capital to keep itself supplied with 
coal and to keep it running in the interests of the public. 

Senator Clark of Wyoming. I think. Colonel, there is sometimes 
a question of whether the benefit of the railroad company with re- 
spect to the owning of fuel supplies has been greater tnan the detri- 
ment to the general public. 

Mr. Thom. There is ne- marketing of that coal with the general 
public. The railroad gets it only as a fuel supply for its own- use. 

Senator Clark of Wyoming. Well, some of them sell to the public* 

Mr. Thom. I am talking about that case. 

Senator Chilton. Does that get aroimd the Elkins Act ? 

Mr. Thom. Yes; because that is not on the market at all. They 
just take that coal and use it for their own supply. You take the 
case of one of these Western railroads that forms an ice company to 
do its icing on the citrus fruits from California to the East 

Senator Nelson. Why could not the railroad company do that 
itself? ' 

Mr. Thom. They have done it through these corporations, because 
that enables them to put new securities on the market and not. use 
a physical property that is ah*eady mortgaged. When the ice com- 

Eany is formed they can put new securities on the market as first 
ens, which they could not do if they used a railroad property, be- 
cause that is already under a prior mortgage. That is the plan 
adopted. They can not, under the strict terms of this law, deal with 
their own ice companies except on competitive bidding. 

The New Haven road and every other road in every other city 
in this country is obliged to take water from the city waterworks^ 
or from the private waterworks that supply the city. It is their 
only source of supply, from which their engines get water. They 
get it in the same way that the public gets it ; yet they sav that 
there must be competitive bidding. Now, you did not intend that. 

Here is a railroad company that finds itself in need, at a particular 
point, of fuel to keep one of its engines at that point running on the 
trip it is then on. The coal is there, and it is owned by a party from 
whom they have already bought $50,000 worth that year. It is of 
course of the first importance that the engine shall continue on its 
wav. You can not wait to have competitive bidding for the fur- 
nishing of coal at that point. The coal is there. You never in- 
tended that competitive bidding should cover such a case as that and 
yet your law says that. 

Senator Clark of Wyoming. Just what part of that section says 
that? 

Mr. Thom. There is just a general clause there that you shall not 
have any dealings for more than $50,000 in supplies with a company 
in which you have a common director unless you do it by competi- 
tive bidding. 

Senator Clark of Wyoming. It would be necessary for the sup-^ 
pHer of the coal not to have a conunon director. 
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Mr. Thom. Yes; that applies to everything. Everything is based 
on that. 

Another thing I want to call to your attention, and Mr. Spencer, 
who is sitting here in the room, wiU verify my statement as coming 
from him, tha,t the effect of this competitive bidding in supplies will be 
to increase the prices to the railroads at least 15 per cent, and where 
there are purchases coming under this Act amounting to $7,000,000 
there will oe an increase of over a million dollars of expense to the 
companies by virtue of this expensive method of competitive bid- 
ding. 

What the railroads do is this: Thoy take bids now. They take 
bids on a thousand cars, and when those bfds come in, they take the 
one that seems to them the best, but they do not accept it. That 
is made the basis of subsequent negotiations; and the bid that is 
accepted is reduced substantially below the lowest that was put in; 
and that is a valuable power for these men, if they are going to reduce 
the cost of their purchases. Is that bid, which is reduced below the 
lowest one that was put in in competition with the other bids, a 
competitive bid ? Wo believe it is. But you see the danger. You 
see the difficulty. You see the argument that can be made on the 
other side. It was not your purpose to increase the cost of these 
supplies to the railroads, and the consequent burdeliupon the public. 
That was no part of your purpose. Yet you see the danger. You 
see where it comes in. In other words, what you were dealing with 
Was the dishonest man who was using his fiduciary capacity for the 
purpose of promoting his personal ends and interests. That is whom 
you were doaling with. But you have also struck the honest man, 
and you have increased the burden upon these railroads at least 15 
per cent in every purchase they make under this system. It is a 
matter of general knowledge that the Government buys higher than 
anybody else, and they buy by competitive bidding. The cities do; 
the counties do. Is it in the public interest that that additional 
burden, in order to get at the lew dishonest cases such as Senator 
Nelson has referred to, should be made the entire rule of action on 
these companies to the extent of increased cost of hundreds of mil- 
Uons of dollars a year in these purchases ? 

Gentlemen, we are confronted by a most serious situation. It is 

F'ving the managers of these railroads profound anxiety. As I say, 
stand before you as the mouthpiece of 84 per cent of tliese raikoacfs, 
aU of whom are deeply concerned at what is done. They come before 
you with no measure that they ask vou to adopt. They come before 
you with no measure that they asK you to approve. They merely 
ask you to stop where you are and to study this question; to see 
whether these apprehensions which I have aUuded to are well founded. 
If they are not well founded, continue your policy. If they are well 
founded, then, in the protection of the public interest, and of your 
constituents, adopt the measure that will deal effectively with this 
wrong and which will not strike down legitimate and valuable public 
interests. 

Senator Nelson. Mr. Chairman, will you aUow me a minute? I 
do not know how the rest of the committee feel about it, but I feel 
as though there ought to be a stay of proceedings in this case. I 
can see how the law in many instances will work a hardship, and 
therefore I am in favor of reporting this resolution favoraoly. I 
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have looked at the matter of time. The next session of CoDgress is 
a short session. It ends on the 4th of March, and it would be very 
difficult, or it would be uncertain, whether we could 

Senator Chilton. Let me ask Col. Thom a question, will you, 
before you discuss that ? 

Senator Nelson. Well, just allow me to complete this statement. 

Senator Chilton. Very well. 

Senator Nelson. One year would give us only this short session 
of Congress, which ends on the 4th of March next. 

Senator Chilton. Oh, President Wilson can call an extra session 
after the 4th of March. 

Senator Clark of Wyommg. He probably will not. 

Senator Chilton. Yes; he will if anybody does. 

Senator Overman. There another question arises. 

Senator Nelson. We do not want Mr. Thom to discuss that 
question. 

Senator Chilton. I want to hear him on that question. 

Senator Nelson. While my impression was that one year would 
be enough, yet the next session of Congress will end on the 4th of 
March, and we are always crowded, and this special joint committee 
of Congress may not be ready to report at that time, so that in order 
to give us an opportunity to consider this at the next long session of 
Congress I think the resolution should pass making that extension 
until October 15, 1918. 

Senator Overman. To October 15, 1918; that is two years. 

Senator Nelson. That would give us the opportunity to consider 
the matter at the long session of Congress, it is doubtful whether 
this joint committee will be ready to report during the short session. 
If they were, it is doubtful whether we would be aole to get action on 
it; but we surely would during the next long session. That is the 
way it looks to me; and theremre, if the rest of you agree with me, 
I think it is unnecessary to take up further time of these gentlemen. 

Senator Chilton. Mr. Thom, the time is now very short. Why 
have you people not taken this up before ? We gave you two years, 
in that provision, and we put it at two years so as to give you time 
to study it and get ready. Why did you not take that up with us 
earlier ? 

Mr. Thom. Well, Senator, I have had this up for two or three 
months, here; but you know I can not determine how quickly Con- 
gress will act. I have had it up for two or three months, nere. 

Senator Overman. Are you informed that the Newlands resolution 
will pass ? 

Mr. Thom. Yes; I am told that they have awarded a rule to put it 
through the House. 

Senator Overman. You think that that joint committee will 
consider this very question ? 

Mr. Thom. I will give you my assurance that I will bring it to them, 
and I will also say that any member of this committee can bring it up. 

Senator Overman. Had we not better have some requirement, m 
the resolution itself, that they shall study it ? 

Senator Chilton. There never was a law passed on earth under 
wliich there were not hardships. The law against carrying pistols 
was not intended to prevent some people from doing some things. 
You can not pass a law that does not do some injustice. 
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Senator Clark of Wyoming. The only point on that is that if the 
injustice appears, is it not just as much the duty of Congress to pro- 
vide for the amelioration of that condition as it was to pass the law 
in the first place ? 

Senator Chilton. Yes; just as much. I really feel that this law, 
properly construed, would not be subjected to the criticism that the 
lacts stated by Col. Thom — that is, some of the facts — would seem to 
indicate. I have a very clear conception of what the law means. 
Of course I may be wrong, but I am not going to think that I am 
Wrong until the court says so. 

Senator Clark of Wyoming. Mr. Chilton, I have not a bit of doubt 
as to what the law is intended to mean. Neither have I any doubt 
as to what the law says. It seems that there is a very decidea failure 
of the intention of Congress, under the present application of the 
law, if it should be enforced according to the interpretation of its 
text. Of course that is a matter for the courts to determine, as to 
who may be right in that consideration. 

I believe, further, that ever since this kind of legislation has been 
put upon the statute books there has been an intention and an effort 
on the part of the railroad companies to comply with it so far as 
they could. 

Senator Chilton. I have not seen anything yet 

Senator Clark of Wyoming. I think that has not only been as a 
matter of good faith, but as a matter of mere interest with the railroad 
oompanies that they should comply as far as thoy could; but I can 
very clearly see these difficulties. Some of them have occurred to 
me — not in settling this particular question, but as my attention has 
been called to particular circumstances and conditions; especially 
with reference to the Union Pacific Railroad Co., with whicn I am 
more famiUar than with any other. That being the case, and con- 
sidering the legislative situation as outlined by Senator Nelson, I do 
not believe there is any very great danger of the railroad companies 
transgressing in any very marked degree the intention which Confess 
showed when they passed this law. I think, if we are going to afford 
any relief, a time substantially sufficient for the inquiry, made either 
by the joint committee which is proposed in the Newlands resolution 
or some other body quahfied to act as it is, should be given. It 
should have sufficient time to go over the whole question, and not 
miss anything, so that, when the time comes for tno law to go into 
operation, there will not be another necessity for an extension of the 
tune; and therefore I a^ree with Senator Nelson. 

Senator Overman. Should we not have this resolution call the 
attention of that committee to this particular matter ? 

Mr. Thom. May I sav this, Mr. Chairman, that if the joint com- 
mittee on the Newland.s resolution was not to take it up at all, it 
Would be in the power of this committee in the meantime to take up 
and study this wnole question on its own motion. 

Senator Overman. I have no doubt about that, but ought we not 
to put in this resolution a provision that they shall take it up ? 

Senator Clark of Wyoming. I have an idea that the situation 
would be such that, with its other work, this committee would rather 
be excused from acting and get its conclusions from some other body. 



COMMON OFFICERS OF RAILWAY AND SUPPLY COMPANIES. . 31 

Mr. Thom. On the other hand, what if the Newlands committee 
should not do it ? You have the matter in your own hands, if they 
do not. 

Senator Overman, Yes; but I should like to have something in 
there calling it to their attention. 

Senator Clark of Wyoming. I would suggest that the amendment 
that you state would more properly go to the. Newlands resolution 
than to this one. 

Senator Chilton. If the Newlands resolution is not passed, I 
would not be willing to trust any other committee to get the facts 
we want. We ought to refer this to a subcommittee of our own 
committee. 

Senator Clark of Wyoming. That might well be done. 

Senator Chilton. And make our own investigation. We ought to 
take this subject up, because in the end this will have to come to this 
committee. 

Mr. TiiOM. Gentlemen, let me say to you that you have mighty 
little time, and we are not asking much. 

Senator Nelson. I did not intend to interrupt your argument, Mr. 
Thom. 

Mr. Thom. You have already given relief from this Act to one 
interest. 

Senator Chilton. What is that? 

Mr, Thom. The banking interest. You have already done that. 

Senator Chilton. Who did that? 

Mr. Thom. The Senate of the United States and the House of 
Representatives and the President of the United States. 

Senator Chilton. Oh, yes; you mean the postponing of the time 
of going into effect of another section of this Act ? 

Mr. Thom, I picked up the New York Times last night and I find it 
stated there that the rules of the Federal Reserve Board are modified 
under the amendment that you gentlemen made, to prevent hard- 
ships to the banking interests of the country under this very Act. 
I am not asking you to do anything for us. We are asking you only 
to study the difficulty and to postpone the effective date until you 
are ready to say, '^ Well, we are right in our original program,'^ or 
^^It ought to be modified,^^ 

Senator Clark of Wyoming, We modified it as to the banks, as 
to a limited number, 

Mr. Thom. Yes. I did not know that that was being done, or 
I should have been here to make an application at that time. 

All wc are asking is what I have stated. You have but Httle time 
left. If these things are to be printed and then studied, and all that 
time is to be taken up, you may lose -the opportunity of giving this 

freat interest the reUef which I hope vou feel that it ought to have, 
V"e are only asking for deliberate stuay of this problem, and are not 
asking you to abandon the policy which you adiopted unless you, on 
that study, think you ought to do it. 

Wo have very little time to get this thing through the two Houses. 
The 15th of October is coming, and the harm will then be done; there 
will bo disintegration of these systems, the increased cost, and the 
hardship that will be suffered; all that will be done unless before you 
adjourn you provide for this extension. Therefore I trust that you 
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will not consider me unduly importunate in asking quick actioW 
your hands. 

Senator Overman. The full committee meets on Monday, and i 
will have to report to them. We can have an adjourned meetihg-fl 
Monday. ; 

Senator Nelson, I want you to go to work and prepare somethi 
for us that you think. wiU possibly meet the situation. , 

Mr. I'hom. You can not do that at this stage of the session; d 
in my present condition of mind I have not information suffici^ 
to draw that in a hurried way. 

Senator Nelson. If you consult these railroad gentlemen you ? 
get that information, can you not? 

Mr. Thom, I am counsel for th^m, and I do consult tliem. 

Senator Nelson. You understand the evil that it is intended i 
reach? 

Mr. Thom. I understand the evil, and we will act on your a^ 
gestion and suggest a remedy. 

Senator Nelson. We want you to aid ua in obtaining that reme< 

Mr. Thom. Yes. 

Senator Nelson, I should think that .all well-conducted rail 
companies would be in favor of it. 

Mr. Thom. Yes. There is no difficulty on that subject. But 1 
do ask you to push this matter ahead so that we may have action at 
this session and may have time to consider it. 

Senator Overman, We are very much obliged to you, Mr. Thom^ 

(Thereupon, at 11,40 o'clock a. m., the subcommittee adjourned 
subject to the call of the chairman.) 



